
HIGH COURT FORM NO. (J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 
IN THE COURT OF THE CIVIL JUDGE TEZPUR, SONITPUR 

Present: N.J. Haque, LLM, AJS 

Civil Judge 

Tezpur, Sonitpur 

29th July’ 2019 

MISC. APPEAL NO. 2/2019 

(1) Sri Tankeswar Patangia 
S/o (L): Kamala Patangia 

(2) Sri Rana Saikia 
S/o (L): Nishi Saikia @ Bulu Saikia 

   Vill – Muwamari,  
   PO- Bihaguri, PS- Tezpur 

 Dist - Sonitpur, Assam 
   ----- Appellants/OPs 

-Vs- 

Md. Sattar Sah @ Abdul Sattar 
S/o (L): Rahman Sah 

   Vill – Bindukuri 
   PS- Tezpur 

 Mouza- Goroimari 
 Dist - Sonitpur, Assam 

  
         --- Respondent/Petitioner 

This appeal has been preferred U/O-43 
1(r) of CPC against the order dated 19-
12-2018 of Misc.(J) Case No.80/2018 
passed by the learned Munsiff No.2 at 
Tezpur and finally came up for hearing 
on-25/06/2019. 
 

Counsel for Appellant : Sri D. Sharma 

Counsel for Respondent  : Sri A. K. Paul 

 

J   U   D G M   E N T 
 

1. Instant Misc. Appeal No.2/2019 has been arisen out of an appeal preferred 

by Appellant/O.Ps under Order 43 Rule 1(r) of CPC against the order dated 

19-12-2018 passed in Misc. (J) No.80/2018 by Learned Munsiff, No.2, 

Tezpur, Sonitpur.  
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2. The Misc. Appeal on being heard, admitted for hearing and accordingly lower 

Court’s record was called for and received. 

3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal:-- 

PETITIONERS/RESPONDENT’S CASE 

4. Respondent’s/petitioner’s case appears to be in a narrow campus is that the 

respondent/petitioner is the absolute owner and pattadar of the plot land 

measuring 6 bighas 3 lessas covered by Dag No.21 of PP No.79 situated at 

village – Bindukuri, Mouza- Goroimari, District – Sonitpur, Assam, and that 

he purchased by registered sale deed No.1705 of 1988 from its previous 

owner Sabharam Bora. That after the purchase of said plot of land the 

respondent/petitioner had been enjoying the possession of the same by 

cultivation. That about 7/8 years back from today the suit land was filled by 

sand due to overflow of water from the river passed by the northern side of 

the suit land and due to destruction of fertility of the land it became 

uncultivable and lying barren. That about 5/6 years back from today the 

defendant /O.P. tried to take forceful possession of the suit land in the name 

of Assam Instruction Company. On 24-05-2018, concerned Lat Mandal came 

to suit land along with the defendants. Surprisingly, the Lat Mandal without 

going through the sale deed of the respondent/petitioner told him that his 

entire land has been taken away by the river erosion and most illegally in 

conspiracy with the defendant /O.P. after taking some measurement 

declared that the plot of land mentioned within the four boundary described 

in the schedule of the plaint belong to the defendant /O.P. Thereafter, the 

defendant /O.P. most illegally made encroachment into the suit land and 

erected some pillars as boundary mark surrounding the suit land and 

threatened the respondent/petitioner that if he tried to enter into the suit 

land he will be vanished. That defendant/O.P. on 21-06-2018 illegally and 

forcefully encroached into the suit land and planted some plants. That 

plaintiff/petitioner on 21-06-2018 could gather courage to restrain the 

defendant /O.P. from such illegal act of them. There is genuine 
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apprehension of the plaintiff/petitioner that during pendency of the suit the 

defendant /O.P. may cause further changes to the suit land by more 

plantation and construction of houses and structures thereon.      

Accordingly, respondent in Misc.(J) case No.80/2018 prayed to grant an-

interim injunction in his favour and Ld. Munsiff No.2, Sonitpur, Tezpur on 19-

12-2018 allowed the prayer and OP was prohibited to make any kind of 

construction and plant trees over the suit land until disposal of the main suit.   

5. Being highly aggrieved with the order dated 19-12-2018, the appellant/O.Ps 

preferred the instant appeal upon the following grounds :  

GROUNDS OF APPEAL 

1. That the learned Munsiff No.2 erred in law in entertaining the suit and 
granting temporary injunction; 

2. That the learned Munsiff No.2 failed to consider that the suit was mislaid 
and the plaint was liable to be rejected in view of the fact that the suit 
was barred in so far as the injunctive remedy is concerned for what is 
contained in Section 41 of the Specific Relief Act and in so far as the 
other relief is concerned the suit is bad and barred in view of the proviso 
under Order I Rule 9 of Code of Civil Procedure. The Respondent has 
failed to implead he real possessor of the land. The Appellants are the 
mere fourth grade employees of the possessor of the land.  

3. That the learned Munsiff No.2 failed to consider that there is no prima-
facie case for grant of any injunctive remedy whether permanent or 
temporary, ad-interim and/ or final and in view of this no injunction 
could be granted or issued against the Opp.Parties/ appellants.  

4. That there was no cause of action arose on and from the last week of 
March 2018, 03/04/2018, 05/04/2018, 24/05/2018, 21/06/2018 and on 
every dates thereafter.     

5. That learned Munsiff No.2 failed to consider that the River Bindukuri not 
only destroyed the fertility of the land belonging to the respondent/ 
petitioner but also eroded considerable amount of his land. 

6. That the notice of injunction and the injunction petition are severely 
defected. It is very difficult to know from the injunction petition as to on 
which land the temporary injunction has been granted. The notice of 
injunction also does not conform with the notice as provided by Code of 
Civil Procedure.  

7. That learned Munsiff No.2 failed to consider that the Respondent/ 
Petitioner had filed a complaint before the Police Station against the 
Appellant No.1 only, which was registered as GR Case No.1174/ 2013. As 
per order dated 15-09-2016 the learned Chief Judicial Magistrate has 
stated that the Respondent/ Petitioner/ Informant declined to adduce 
further evidence as there was no likelihood of improvement of the merit 
of the case. It is further stated in the order that there is no incriminating 
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evidence against the accused person/ appellant No.1. In paragraph 3 of 
the judgment it is clearly stated that the Respondent/ Petitioner/ 
Informant expressed that he is not willing to proceed with the case and 
the ejahar was filed due to misunderstanding. Further in paragraph 6 of 
the judgment it is stated that his relation with the appellant No.1 is good 
and their misunderstanding has overcome and he has no allegation 
against the Accused/ Appellant No.1.    

8. That learned Munsiff No.2 failed to consider the fact that the so called 
land on which the injunction has been granted is under the possession of 
the company, who is not a party in the proceedings. 

9. That learned Munsiff No.2 has herself admitted that whether the suit 
land is included in the land possessed by the Opp.Parties/ Appellants is 
to be decided after leading evidence in the main suit. The learned Court 
granted the order of temporary injunction without she being certain 
about the land.  

10. That learned Munsiff No.2 failed to consider that the Respondent/ 
Petitioner is not entitled to claim any equitable relief of grant of decree 
of injunction and/ or temporary injunction as claimed by the Respondent/ 
Petitioner. 

11. That in any view of the matter the learned Munsiff No.2 ought to have 
rejected the application for grant of temporary injunction as prayed on 
behalf of the Appellants/ Opp.Parties. 

12. That the impugned order being contrary to facts and law deserves to be 
reversed and/ or set aside for doing justice to the facts of the case.  

OP/APPELLANT’S CASE 

6. The O.Ps/appellants, contested the misc. (j) case of the 

petitioner/respondent by filing written objection both in law and facts and 

further submitted that it is true that petitioner lodged a complaint to police 

against the OP No.1. The said complaint was registered as GR case 

No.1174/13. It is false that the O.P. compromised with the petitioner with a 

promise that they will not claim the suit land. It is a blatant lie that the O.P. 

threatened the petitioner of dire consequences. It was the petitioner who 

was trying to take forcible possession of the remaining 2 Bighas of land of 

Late Sabharam Bora which was given to the company by him. It is submitted 

by the O.P. that the O.P.  never entered into the land of the petitioner either 

on 21-06-2018 or on any other dates. It is further pleaded that the company 

had long back fenced their land including the 2 bighas of land taken from 

Late Sabharam Bora with boundary wall and planted various valuable trees. 
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The O.P. are mere fourth grade employees.  The O.P prayed to dismiss the 

prayer with cost on several pleas.  

7.  After admission of the instant Misc. Appeal, notice was issued upon the 

petitioner/Respondent and the respondent receiving notice appeared before 

this Court and contested the Misc. Appeal.  

POINTS OF ARGUMENT PUT FORWARDED BY BOTH THE SIDES 

8. I have heard both sides and perused the entire case record carefully. Ld. 

Advocate Mr. D. Sharma appearing on behalf of the appellant vehemently 

submitted before this Court that Learned trial court at the time of passing 

the order dated 19-12-2018 in Misc. (J) Case No.80/2018 erred in law and 

facts in allowing the prayer of the plaintiff/respondent.   

9. Per contra, learned advocate Mr. A. K. Paul appearing on behalf of the 

respondent categorically submitted before this court that Learned trial court 

has rightly passed the order of granting injunction as the 

petitioner/respondent able to establish the three golden principles for 

granting injunction.  

10. In the light of the pleadings of the O.Ps/appellant as well as the points of 

argument put forwarded by both the sides, this court shall try to answer the 

following articulated questions :  

1. Whether the learned Munsiff No.2, Sonitpur, Tezpur 

erred both in law and facts in allowing the prayer of the 

petitioner/respondent in the Misc. (J) case No.80/18 ? 

2. Whether the order of granting injunction passed by 

Munsiff No.2, Sonitpur, and Tezpur suffers from 

materials irregularities and passed without consideration 

of factual aspects of the case?  

3. Whether the learned Munsiff No.2, Sonitpur, Tezpur at 

the time of deciding the Misc. (J) case No.80/18 ignored 

the settled provisions of law?   
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11. Prior entering into the merits of the order dated 19-12-2018 passed by 

Learned Munsiff No.2, let us appreciate the three golden principles of 

granting injunction to decide the crux of the dispute in accordance with law :  

12. It is well settled provisions of law that for grant of temporary injunction 

three factors have to be satisfied which are prima facie case, balance of 

convenience and irreparable loss. In Dalpat Kumar V/s Pralhad Singh, 

AIR 1993 SC 276, Hon'ble Apex Court explained these three factors as 

follows:-  

i] There is a serious disputed question to be tried in the 

court and that an act, on the facts before the court, there 

is probability of his being entitled to the relief asked for 

by the plaintiff/defendant.  

ii] The Court's interference is necessary to protect the 

party from the species of injury. In other words 

irreparable injury or danger would ensue before the legal 

right would be established at trial and  

iii] That the comparative hardship on mischief or 

inconvenience which is likely to occur from withholding 

the injunction will be greater than that would be likely to 

acted from granting it.  

13. I have carefully travelled through the order dated 19-12-2018 passed by 

learned court below in deciding the Misc. (J) case No.80/2018 in the light of 

the documents adduced by the petitioner annexed with Misc. (J) case 

No.80/2018 and on meticulous perusal of those documents it has become 

crystal clear before this court that  learned Munsiff No.2, Sonitpur, Tezpur in 

deciding the prima facie case opined that the petitioner /respondent has 

prima-facie case and the O.P being aggrieved with the findings of the 

learned court below preferred the instant Misc. Appeal contending that the 

relief prayed by the petitioner/respondent is barred by provision under Order 

1 Rule 9 of CPC, as such injunction could not be granted in favour of the 

petitioner/respondent.  
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14. Now, coming to the findings of the learned trial court that divulges from the 

order passed by the learned court below, this court finds that the learned 

court below by relying upon the registered sale deed no.1705/1988 opined 

that the petitioner has a prima-faice case and subsequently in deciding the 

balance of convenience the learned court below stated that if during 

pendency of the suit the nature and structure of the suit land is changed 

then it might cause inconvenience to the petitioner. Learned court below to 

prevent the multiplicity of the proceeding decided irreparable loss or injury in 

favour of the petitioner/respondent.  

15. Undeniably, neither the OP nor the petitioner/respondent have adduced any 

sort of ocular as well as documentary forms of evidences during hearing 

before the learned trial court. On careful perusal of the entire case record 

that received from the learned trial court, this court finds that both the sides 

have submitted certain photocopies of documents and the sale deed that 

adduced by the petitioner/respondent disclosed that the suit property 

allegedly has been purchased by the petitioner Md. Abdul Sattar Sah from 

one Sobharam Borah and per contra the OP failed to adduce any document 

disclosing the prima-facie title of the OP/appellant side over the suit land. As 

such, at this stage without entering into the merit of the dispute  in hand, 

this court finds that the findings of the learned trial court below over three 

golden principles of granting injunction not suffered from any material 

irregularities upon which the decision of the learned trial court below may be 

interfered with.  

16. Therefore, in the light of the aforesaid discussion this court finds that the 

learned court below has  rightly observed that the petitioner has a prima-

facie case and further opined that the suit property possessed by the O.P 

and in that circumstances, there is every apprehension that the O.P may 

change the subject matter of the suit till final disposal of dispute and in the 

event of change in permanent structure of the suit property, there is every 

possibility of causing irreparable injuries to the other side. Hence, till 

conclusion of the dispute it is the demand of justice to preserve the subject 



8 
Misc Appeal No-02/19 (Arising out of T.S No-83 of 2018) 

Tankeswar Patangia and anr Vs. Md. Sattar Sah @ Abdul Sattar 

 

matter of the suit property by way of passing an order of status-quo 

directing both the sides to maintain status-quo over the suit property.  

17. In the result, without discussing the entire merit of the dispute, this court 

thinks it reasonable that the justice demands to preserve the suit property 

from any external aggressory acts from either side till disposal of the original 

dispute pending between the parties in TS No.83/2018.  

18. Hence, this first appellate court finds it reasonable to modify the order of the 

learned trial court below by directing the rival parties to maintain status-quo 

over the suit property till final dispute of the suit.     

19. Accordingly, the order of learned trial court below is altered and modified by 

passing the following order against the OP :  

(i) Both sides are directed to maintain status-quo over the suit 

property till disposal of the original TS No.83/2018 ; 

(ii) Both sides shall bear their respective costs of the proceeding ; 

(iii) The order of the learned trial court is upheld by modifying the 

order of injunction.  

20. Hence, upon the above, this court is of considered opinion that ld. Munsiff 

No.2, Tezpur had not committed any material irregularity in allowing the 

prayer of the petitioner/respondent in Misc. (J) case No.80/2018 and 

consequent to that the order dated 19-12-2018 passed by the learned court 

below is upheld with certain  modification or alteration.     

21. In the result Misc. Appeal is dismissed with cost. Send back the Case Record, 

along with a copy of this Judgment & Order to the Ld. Munsiff No.2, Tezpur 

forthwith.  

22. Judgment and Order is delivered under the seal of the Court on the 29th  

July’2019. 

 

(N. J. Haque) 

Civil Judge 
                         Tezpur, Sonitpur 
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Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and  

Transcribed be me: 

        

(J. K Muru) Steno.     *** 

(N. J. Haque) 

Civil Judge 

Sonitpur, Tezpur 


